














CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT HAWKINSVILLE, 


JUNE TERM, 1850. 





No. 70.—Wituiam O’Nezat and another, claimants, plaintiffs in 
error, vs. CULLEN O’NEAL, administrator, &c. defendant. 


[1.] The Clerk of the Superior Court, instead of retaining the original bill 
of exceptions, and sending up a copy, as required by law, sent up. with the 
record the original bill itself: Held, that the matter could not be relieved 
by suggesting a diminution of the record. Motion for certiorart refused, 
and writ of error dismissed. Query, as to the constitutionality of the rule 
which authorizes the postponement of a cause for one term, upon a sugges- 
tion of a diminution of the record, 


In error, from Laurens Superior Court.. Tried before Judge 
Hansett, March Term, 1850. 


Suggestion of a diminution of the record. Motion to dismiss 
writ of error. 


Counsel for plaintiff in error, in this case, suggested a diminu- 
tion of the record, inasmuch as the Clerk of the Superior Court 
of Laurens County sent up to this Court the original bill of ex- 
ceptions, instead of acopy of the same, and prayed that the ori- 
ginal bill of exceptions might be withdrawn, and remanded with 
instructions to the Clerk of the Court below, to send up to the 
next term of this Court a copy thereof. 

The defendant in error joined issue with a protestation, and 
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moved to dismiss the case, because the Clerk of the Superior 
Court of Laurens County has not-certified and sent up to this 
Court acopy of the original bill of exceptions filed in his office, 
but has sent up in lieu thereof, to this Court, the original bill of 
exceptions. 

The facts were as stated in the motion to dismiss the writ of 
error. 


Morean (represented by Scarsoroven) and Harris, for the 
motion. 


Puart and Spicer, contra. 
By the Court—Nisnet, J. delivering the opinion. 


[1.] In this case the Clerk of the Superior Court, instead of 
retaining the original bill of exceptions, and sending up a copy 
with the record, as required by the Acts of the last Legislature, 
sent up the original bill, in accordance with the law of force prior 
to the passage of those Acts; and now, at this term, being the re- 
turn term of the writ of error, the plaintiffs in error suggest a 
diminution of the record, and pray that the original bill of excep- 
tions may be withdrawn, and remanded with instructions to the 
Clerk of the Superior Court, to send up to the next term of this 
Court a copy thereof, as required by law. The amended Con- 
stitution of the State, under which this Court is organized, re- 
quires all cases brought here, to be tried at the term to which the 
writ of error is returnable, unless continued for Providential 
cause. Our rule authorizing a suggestion of a diminution of the 
record, and a consequent delay of the case for one term, goes 
upon the idea that there is no case before this Court until there 
is a complete record before us, and, therefore, the term after the 
record is completed is to be held in all cases where there has 
been a diminution the first term of such cases. It isin this view 
of it, that the rule can be, if it can be at all, reconciled with the 
Constitution. Whilst the necessity of such a rule is incontro- 
vertible, we entertain very serious doubts of its constitutionality 
So strong are our doubts, that we shall. be constrained, if it can- 
not be modified so as to conform to the Constitution, to repeal the 


tule altogether, and leave the relief where it belongs, to the Con- 
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stitution-amending power of the State. The plaintiff in error is 
not favored, under the laws, by virtue of which we administer 
Justice. “ It was the intention of the Legislature to prevent, at 
all hazards, save Providen tial interference, delay of justice— 
that delay of justice, amounting to a denial in many cases, which 
is a just reproach to the corrective tribunals of England and of 
our sister States. Consequently, the greatest vigilance is impos- 
ed upon him. He is brought within very stringent conditions, 
with which he must comply at his peril. It is useless to argue 
before this Court, that these conditions are onerous and work 
injustice. Such appeals are appropriately made to the Legisla- 
ture. I make these remarks to justify the farther remark, that 
we will allow a certiorari under our rule, only in cases clearly 
within it ; for itis our purpose to carry out the policy of the Le- 
gislature, according to the Constitution and laws in which that 
policy is declared. Under what provisions of law are we called 
upon to grant the prayer of this plaintiff? On the 23d of Febru- 
ary, 1850, the Legislature passed a law, in the third section of 
which it is enacted, ‘“‘ That where exceptions are filed in any case 
in the Superior Court, the Clerk of the Superior Court shall 
make out a copy of the bill of exceptions, and send it up to the 
Supreme Court, on or before the first day of the Court to which 
the writ of error is returnable, with the transcript of the record, 
and file the original bill of exceptions in his office, for the inspec- 
tion of all parties interested.” On the same day the Legislature 
passed another law on the same subject, determined, it would 
seem, to make assurance doubly sure, by a declaration of its will 
a second time, at the same session, and on the same day. This 
latter law enacts, “That the Clerk of the Supreme Court (the 
Legislature intended to say Superior Court) shall, in all cases, re- 
tain the bill of exceptions in his office, and send up a copy there- 
of to the Supreme Court, as a part of the transcript of the re- 
cord, and no costs shall be charged in the Supreme Court for a 
copy of the’ bill of exceptions.” Pamphlet Laws of 1849-50, 
pp. 68, 141. 

These two Acts, so far as they apply to the motion now before 
me, do not vary in substance. In the former, the Clerk is re- 
quired to jfile the original bill in his office for the inspection of all 
parties in interest, and send up acopy ; in the latter, he is requir- 
ed to retain it and send upa copy. The filing and the retaining 
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mean one and the same thing, and are to subserve one and the 
same object. . The Legislature meant, in both Acts, that the Clerk 
should file and keep the bill in his office, and the object of this filing 
and keeping, is to afford to the defendant in error, the means and 
opportunity of inspecting the bill, that he might thereby know 
and prepare for the grounds of error taken by the plaintiff. 

. Now, two things are, in the plainest possible way, required to_ 
be done by the Clerk. First, he is required to file and keep, (or 
retain,) in his office, the original bill; and, second, he is required 
to send up.with the transcript of the record, a copy of that origi- 
nal bill. Such are the requirements of these two Statutes. They 
were passed through all the forms of legislation, on the 23d day 
of February, 1850, and on that day they became the laws of the 
land, and obligatory upon the Courts of justice. They took effect 
from their date. Such is the judgment of this Court. (See case on 
this subject determined at Milledgeville in May last, ante p. 380.) 
They. repealed the former law, which authorized the original bill 
to be sent up. The bill of exceptions in this case was certified 
on the 27th March, 1850—one month and four days after the 
passage of the new laws. This case, therefore, comes under the 
new laws, and is to be determined by their provisions.. The 
Clerk has not sent up this case according to those provisions. _ 
Hehasnot retained in his office the original bill, nor has he sent up 
a copy of that bill. The case is not, therefore, before us accord- 
ing to law. It is before us according to a law which is now a 
dead letter on the Statute book, because repealed. For relief 
against the consequences of a failure to comply with plain provi- 
sions of law, upon a suggestion that the Clerk has diminished the 
record, we are asked to permit the original bill to be withdrawn, 
to remand it back to the Clerk, and to,instruct him to send up a 
copy of that-bill. For several reasons these things cannot be 
done. Here are two laws which make it the duty of the Clerk 
of the Superior Court to retain the original bill, to enable the de- 
fendant to inspect it. That he has not done, and the defendant 
has not, in consequence; enjoyed the privilege which the laws 
give him of inspection. We are asked to allow to be done now, 
what the law requires to be done when the bill is certified—to 
allow the Clerk to retain the bill, mwnc pra tunc, and this at the 
expense of a delay of one term. The reply is, that the laws of 
the State are binding upon this Court, if they are constitutional. 
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To grant the motion would be to annul the law—to grant the 
term ‘to the plaintiff would be to annul the Constitution. We 
have no dispensing power. What the law makes the duty of the 
Clerk, it is the duty of this Court to require to be done, and to 
require it to be done at the time, and in the manner pointed out 
by the law. 

If the original bill had been retained, and no copy sent up, it is 
possible that the case would then be within the rule for suggest- 
ing a diminution. But the insuperable difficulty is, that the ori- 
ginal bill has not been retained below. That it shall be retained, 
is an imperious requirement of the Statutes. This view would 
seem to me to be conclusive. 

If the original bill cannot be remanded and placed in the hands 
of the Clerk, de novo, from whence will he derive a copy? What 
is there on his files, or belonging to the record in the case, to be 
copied? Nothing whatever. The plaintiff in error does not 
complain of any defect in the record, except that the copy of the 
bill has not been sent up—he suggests no diminution in any other 
particular. He in effect admits, that as to all other particulars, 
the record is perfect. The Clerk, then, has sent to this Court 
the whole record as it stands before him. Wherein, then, does 
the diminution consist? Denying that part of the plaintiff’s mo- 
tion which asks that the bill be remanded, suppose we should 
grant itso far asto require the Clerk tosend upacopy? In that 
event, the Clerk would be required to furnish us with a copy of a 
paper which is neither on the files nor the records of his office. 
He would be required to do an official impossibility. Under the 
rule, then, there has been, from the concessions of the plaintiff 
himself, no diminution of any part of the record. ' All the record 
is here which could be brought here. 

If we should grant this motion, we place itin the power of the 
plaintiff in error, by the co-operation of the Clerk, in any case, 'to 
prevent a hearing at the first term, and in every case to defeat the 
constitutional requirement, that cases be tried at the first term. 

Motion denied, and the writ of error dismissed. 











SUPREME COURT OF GEORGIA. 


Coffee and others vs. Newsom. 








No. 71—Perrer H. Correz and others, plaintiffs in error, vs. 
James F. Newsom, executor, &c. defendant. 


[1.] A denial in the answer from information and belief, is not sufficient to 

. dissolve an injunction. 

[2.] Where the equity of an injunction bill is not charged to be within the 
knowledge of the defendant, and the defendant merely denies all know- 
ledge and belief of the facts alleged therein, the injunction will not be 
dissolved on the bill and answer alone. 

[3.] Itisa good answer to an application to dissolve an injunction upon bill 
and answer, that the equity of the billupon which the injunction rests, is 
not deniéd by the defendant, whether from ignorance or any other cause. 


{4.] The answer of the executor, that he was not privy to the fraud charged 
against his testator, and that he disbelieved the facts alleged in the bill 
against him, from his confidence in his integrity, is not sufficient to dissolve 
the injunction to restrain proceedings at law in favor of the estate. 


[5.] In some particular cases, the Court will continue the injunction, though 
the defendant has fully answered the equity set up in the bill. 


In Equity, in Pulaski Superior Court. 


This was a bill in Equity, brought by the plaintiffs in error 
against the defendant in error, returnable to Pulaski Superior 
Court, and tried before Judge Hanset, at the Term, 
1850. 

The bill charged that in August, 1843, the senebnibiioinne Peter 
H. and John B. Coffee, entered into atreaty with the defendant’s 
testator, Batts Newsom, for the purchase of the entire settlement 
of lands then claimed to be owned by him in the Counties of 
Telfair and Pulaski; that in the progress of said treaty, and to 
induce them to make the purchase, the said Batts conducted them 
over, and showed them a large body of valuable lands, upon a 
part of which was located the former residence of said Batts, 
and various necessary and valuable out-buildings, &c. all of 
which he represented to them to constitute and belong to the said 
settlement. The bill goes on to specify the numbers of the lots 
of land, and the district in which they lay, which said Batts exhi- 
bited to complainants, and represented.as forming the said settle- 
ment, and to which he had and could and would make good and 
sufficient lawful titles ; that the complainants, Peter H. and John 
B. confiding in the good faith and integrity of the said Batts, in 
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describing and showing to them the said settlement of lands, and 
relying upon his representations as to their location, &c. and as 
to the legality and sufficiency of his titles thereto—the title pa- 
pers to which he represented as being at his then residence. in 
Randolph County, and which, therefore, they had no opportunity 
to inspect—were induced to enter into a contract for the pur- 
chase of said lands; and in pursuance thereof, they, with Wilcox, 
the other complainant, made and delivered to said Batts their two 
promissory notes, for $1000 each—one.to fall due on the Ist of 
January, 1844, the other twelve months thereafter; whereupon 
the said Batts then executed to them a “ bond for titles,” in which 
he obligated himself to make, or cause to be made to the said 
complainants, good and sufficient titles to his possession of lands 
lying in the Counties of Pulaski and Telfair. 

The bill farther charged, that at the time of the contract, to wit: 
in August, 1843, William Newsom, a son and a terfant of Batts, 
was in possession of the premises, and was to continue in posses- 
sion until the 1st of January thereafter; that there was upon the 
premises, and embraced in the contract, a gin-house, with the 
usual appendages to the same, of the value of $400; which said 
gin-house, (the said Batts having caused the gin to be carried 
away after the contract,) was, by the gross negligence of said 
Batts or his agents, burnt down and destroyed, &c.; that on or 
about the 1st of January, 1844, complainants went intothe posses- 
sion of the premises; that shortly thereafter, Batts furnished 
them with a memorandum or schedule of the said lands, which, 
as they were informed and believed, was in the handwriting of 
the executor, the defendant in error. 

The bill farther charged, that said memorandum contained Jots 
to which Batts had not then, nor at any other time, any title or 
color of title, and that it made no mention of other: lots, which 
had been represented and shown to complainants as belonging to 
and constituting part of said settlement of lands; that said me- 
morandum. contained numbers-for which they did not contract, 
and to one of which he never had any title; for that the same 
had been, for many years previous, owned-and cultivated by the 
complainant, Wilcox; that other lots mentioned in said memo- 
randum, complainants were informed and believed were owned 
and claimed by one John McDaniel and W. Melrose. 

The bill farther charged, that it was not in the power of Batts, 
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in his lifetime, nor of his executor since his death, to make or se- 
cure to them legal and sufficient titles to the said settlement of 
lands; and that the lots and parcels of-lands to which the said 
executor was wholly unable to make good and sufficient titles, 
were of essential importance and value to the said settlement, and 
the loss of which rendered the residue of said settlement of com- 
paratively little value. 

The bill farther charged, that the aforesaid representations of 
tle said Batts, to induce them to purchase said settlement, he 
knew, at the time, were false in the foregoing particulars. 

The complainants offered to said Batts in his lifetime, and to 
his executor since his death, to pay the notes upon receiving good 
titles, after deducting therefrom the value of the pe tneed,: &c. 
with which they refused to comply. 

There were other charges made in the bill, which it is not ne- 
cessary to mention. 

The bill showed the subsequent death of Batts- Newsom, and 
the qualification of his executor. 

‘The complainants in the bill were sued upon the notes, and the 
cases were pending upon the appeal. The bill concluded with a 
prayer, that the Court would decree a rescission of the contract ; 
or if it should appear that defendant could make good titles, that _ 
they might be allowed the amount of the damages sustained by 
them, as a deduction from the amount of the notes. 

The defendant, by his answer, admitted that his testator and 
Peter H. and John B. Coffee entered into a contract as evidenced 
in writing, and which is set forth in the bill, in reference to the 
purchase of the settlement of land lying in Pulaski and Telfair 
Counties, but rejects the idea that his testator made any false re- 
presentations as to the quality, location, boundary or title of the 
land sold. He had no knowledge of what preceded the contract, 
but presumes it emboilies the understanding of the parties. The 
defendant appended a schedule to his answer, containing a list of 
all the lots and parts of lots constituting the possession of land 
sold by his testator to complainants, as far as he has any know- 
ledgé, information or belief. Defendant admitted that the memo- 
randum or schedule, furnished the complainants by his testator, 
was prepared by him at his testator’s request, who could not 
write; that it was prepared with the title deeds before him, but 
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upon subsequent examination he found it was s not accurate, and 
contained several mistakes. ~ 

Defendant admitted that the gin- -house and running geer were 
burnt, as also the gin, which was not carried off as charged in 
the bill; but denies that it was the result of gross negligence of 
his testator or of his agent. 

In regard to the exhibition of the lands sold to the complain- 
ants by the defendant’s testator, the defendant denied knowing 
any thing, except “his testator told him that when he rode into 
the fields in cultivation with them, he was ashamed to show them, 
as they had been so badly cultivated by his son in charge of the 
premises; farther than this, he had neither knowledge or infor- 
mation.” 

The defendant admitted that the complainants had offered to 
pay the notes to him, if he would make a deduction. for the de- 
struction of the gin-house; but denied that they said any thing 
about the titles to the land, or any part thereof. 

The defendant admitted the death of Batts Newsom, and his 
executorship ; that suits had been instituted upon the notes. 

Defendant could not answer as to the sufficiency of the titles 
in his custody, or which came to his possession, farther than that 
he considered them valid. 

At the October Term of said Court, 1847, counsel for defend- 
ont moved to dissolve the injunction, upon the ground that the 
answer of the defendant denied the equity of complainants’ bill. 

At the April Term, 1850,the motion was heard and sustained, 
and the following order was passed by the Court: “ It is in con- 
sideration of the fact, that the answer of the defendant is as full 
and as responsive as his representative character will enable him 
to make; as, also, that there is no sufficient reason apparent to 
the Court for retaining any longer said injunction, Ordered, that 
the same be dissolved.” 

Towhich said ruling and decision of the Court, counsel for 
plaintiff in error excepted, and has assigned error. 


Coxe and Donne tty, for plaintiff in error. 


I. L. Harris, for defendant. 
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By the Court—Lumrxn, J. delivering the opinion. 


An injunction was obtained in this case, upon the fraud charg- 
ed against the testator of the defendant. Is the answer of the 
executor, who admits his ignorance as to the principal allegations 
in the bill, but expresses his belief that they are untrue, sufficient 
to dissolve the i inj unction ? 

Believing that in the decisions of Courts, as well as the argu- 
ments of counsel, the chief of all perfections is, to be plain, per- 
tinent and brief, I shall endeavor, in the present instance, to con- 
form my practice to my principles. 

|1.] We understand the general rule to be, that a denial in the 
answer from information and belief, is not sufficient to dissulve 
the injunction. Apthorpe vs. Comstock, 1 Hopkins, 148. Ward 
vs. Van Bokkellen,1 Paige, 100. Poor vs. Carleton, 3 Sumner,78. 

[2.] And that where the equity ofan injunction bill is not 
charged to be within the knowledge of the defendant, as is the 
case before us, and the defendant merely denies all knowledge 
and belief of the facts alleged therein, the injunction will not be 
dissolved on the bill and answer alone. Rodgers vs. Rodgers, 1 
Paige, 426. Quackenbush vs. Van Rosser, 1 Sazxton’s N. J. R- 
476. Fulton Bank vs. New York & Sharon Canal Co. 1 Paige, 
311. 

[3.] And it is always a good answer to an application to dissolve 
an injunction upon bill and answer, that the equity of the bill, 
upon which the injunction rests, ts not.denied by the defendant, 
whether from ignorance of the facts or any other cause. Watkin- 
son.vs. Gillespy, 5 Paige, 112. 

Rodgers vs. Rodgers, supra, was a bill filed against the personal 
representatives, to restrain proceedings at law, on notes given to 
the testator. The equity of the bill on which the injunction was 
granted, was not charged to be in the knowledge of the defend- 
ants, and they put in an answer denying all knowledge or belief 
as to the principal facts on which it rested; and the Chancellor 
held, that in such a case, the injunction could not be dissolved on 
the bill and answer alone. This case is, in every feature, the one 
at bar. ; : 

. [4.] Roberts vs. Anderson, (2 Johns. Ch. R. 202,) is also similar 
to it. There the bill charged fraud in the title to the premises 
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in controversy, and the injunction was issued to restrain the de- 
fendant from proceeding at law. All the denial contained in the 
answer was, that the defendants were not privy to any fraud, and 
that they believed the conveyance was good. But Chancellor 
Kent said; “ This is leaving the question of fraud as unsettled as 
when the answer came in. It is true, the defendants may have 
given all the denial that is in their power, but the fraud may exist 
notwithstanding, and consistently with their ignorance, or the 
sincerity of their belief. It appears to me, then, that until the 
cause is brought to a hearing and decided on the merits, the in- 
junction ought not to be dissolved, and that the case does not fall 
within the reason of the general rule, that an injunction is to be 
dissolved when an answer comes in and denies all the equity of 
the bill.” 

Wheat, I ask, is the sum of the defendant’s answer in the case 
before us? It is, that he disbelieves the material allegations in 
the bill, but that he knows not whether they are true or false; 
that they relate not to his own acts, but to those of his testator ; 
that he was no party to the material transactions, but, on the con- 
trary, a stranger tothem. This surely can constitute no good 
foundation for a motion to dissolve the injunction. The bill and 
answer*may both be true, and still the controversy be not in any 
wise affected. The contract with the testator may have been 
grossly fraudulent, and yet the present defendant, in good faith, 
not only aver his ignorance of the fact, but his total disbelief of 
it, from his entire confidence in the integrity of his testator. 

[5.] In some particular cases, the Court will continue an in- 
junction, though the defendant has truly answered the equity set 
up. 2 Ves.19. Wyatt's P. R.236. The injunction, then, ought 
not surely to be dissolved under the circumstances of this case, 
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Cravy vs. Rawlins. 





No. 72.—Enizapetu G. Cravy, by her next friend, William Me- 
gill, plaintiff in error, vs. James W. Rawuins, defendant. 


[1.] An instrument by which, for love and affection, A conveys certain ne- 
groes to B, with this condition—“ Nevertheless, I (the donor) have the full 
use of said negroes during my natural lifetime, and at the time of my death, 
the said negroes and their increase shall rise and be the property of the 
said B, her heirs, &c. firmly by these presents:” Held tobea will and not 
a deed. 


In Equity, in Telfair Superior Court. Tried before Judge 
Hansttt, April Term, 1850. 


This bill was filed by the plaintiff in error against the defend- 
ant, in Telfair Superior Court. The bill charges, that on the 
17th day of September, in the year 1838, Elizabeth Paramore, 
in contemplation of her marriage with James W. Rawlins, the 
defendant in error, and with his knowledge and consent, for and 
in consideration of “ the love, good will and affection which she 
bore towards Elizabeth G. Cravy,” conveyed tothe said Eliza- 
beth, (who is an tnfant under the age of twenty-one years,) cer- 
tain negro slaves, “ by a certain deed, gift or conveyance in writ- 


ing,” of which the following is a copy: 


“ GeorelA, } September 17th, in the year of our Lord, one 
Terai County.§ thousand eight handred and thirty-eight: 


“Know ye, that Elizabeth Paramore, of the State and County 
aforesaid, of the one part, and Elizabeth G. Cravy, of the same 
place and State aforesaid, of the other part, for the consideration 
of love and good will and affection, and for value received, which 
I have for the said Elizabeth G. Cravy, I have given and sold 
unto said Elizabeth G. Cravy, herself, her heirs, executors and 
administrators, jointly, by these presents, three negroes, named 
as follows: Barcus, junior, a man about twenty years of age, and 
Patience, a woman about twenty-three years of age, and her 
child, named Jack, one year and six months of age. Neverthe- 
less, I, the said Elizabeth Paramore, hath the full use of said ne- 
groes during my natural lifetime, and at the time of my death, 
the said negroes and their increase shall rise and be the property 
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of the said Elizabeth G. Cravy, herself, her heirs, executors and 
administrators, jointly and severally, firmly by these presents. 

‘‘In witness whereof, I, the said Elizabeth Paramore, hath 
hereunto set my hand and affixed my seal, this day and date first 
above written. 


her 
“ELIZABETH PARAMORE. 


mark. 
her 
“In presence of us Limny >» Dopson, 
mark. 


Joun P. Dopson.” 


The bill alleges, that on the 18th day.of September, 1838, Eli- 
zabeth Paramore intermarried with James W. Rawlins, the de- 
fendant in error, “ who thereby became possessed as for the term 
of the natural life of his said wife, and still continues in posses- 
sion of the said slaves. The bill alleges, that since the period of 
the making of the “ deed, gift or conveyance,” four children had 
been born unto the said negro woman, Patience. 

The bill charges that the plaintiff in error is apprehensive that 
the negroes will be removed beyond the limits of this State, by 
James W, Rawlins, and that the rights of Elizabeth G. Cravy 
will be seriously impaired, unless the remedy be provided for the 
preservation thereof. -The bill prayed that the “ writ of ne exeat 
quia timet, or such other writ as the equity of the case may re- 
quire,”’ might issue to restrain James W. Rawlins from removing 
the property beyond the limits of this State, and to give good and 
sufficient security, residing in the County of Telfair, that the 
property shall be subject and accessable to the demand of the 
plaintiff in error, on behalf of Elizabeth G. Cravy. 

Upon filing the answer of defendant, in which he admitted the 
execution of the instrument by Elizabeth Paramore, and the 
possession of the property by himself, counsel for the defendant 
. moved to dismiss the bill for want of equity apparent on its face. 

The motion was sustained by the Court, and the bill was dis- 
missed ; whereupon, counsel for plaintiff in error excepted to the 
decision of the Court below, and assigned error. 


J.J. Scarporoveu and F isu, for plaintiff. 


Cote, for defendant. 
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SUPREME COURT OF GEORGIA. 
Cravy vs. Rawlins. : 








By the Court—Warner, J. delivering the opinion. 


The only question presented on the argument of this case was, 
whether the instrument contained in the record is to be consider- 
ed as a deed or a will. 

According to the principles settled by this Court in Hester vs. 
Young, (2 Kelly, 31,) this instrument must be adjudged to be a 
will and not a deed. 

By the terms of the instrument, Elizabeth Paramore, the 
party executing it, had the full use of the negroes during her na- 
tural life, and “at the time of her death, the said negroes and 
their increase, were to rise and be the property of Elizaheth G. 
Cravy, herself, her heirs, executors and administrators.” When 
were the negroes to be the property of Elizabeth G. Cravy ? 
The instrument declares, that at the time of the death of Eliza- 
beth Paramore, the negroes and their increase shall rise and be 
the property of Elizabeth G. Cravy, herself, her heirs, &c. 

Now, if the negroes had been intended to have been conveyed 
to Elizabeth G. Cravy, at the time of the execution of the in- 
strument, as her property, why did Elizabeth Paramore declare 
that, at her death, the negroes should rise and be the property of 
Elizabeth G. Cravy? If the negroes were the property of Eliz- 
abeth G. Cravy, during the lifetime of Elizabeth Paramore, it is 
difficult to perceive how they and their increase could rise and 
become her property at the time of the death of the latter. 

Taking the whole instrument together, it was not the intention 
of Elizabeth Paramore, in our judgment, that the title to the ne- 
groes named, and their increase, should vest in Elizabeth G. 
Cravy until the teme of her death ; consequently, the paper must 
be considered as testamentary in its character. 

Let the judgment of the Court below be affirmed. 











